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It is an honour to give this annual lecture, named for the first 

Papua New Guinean to serve as Chief Justice of the Supreme Court. 

Australians no doubt feel Sir Buri Kidu has a special connection to our 

country, given that he attended school and studied for his degree in law 

in Queensland. And of course it was as a student in Brisbane that he 

met his future wife, herself a Queenslander, who became Dame Carol 

Kidu. But the education which he had and the public service he gave, 

which extended over most of his adult life, was for his country. 

As Chief Justice, Sir Buri Kidu was well known for his views 

about the importance of the independence of the judiciary. He 

understood that public perception of the courts as independent from 

external pressure is critical to the courts' effectiveness in society. 

Nowhere is the perception of independence more important than in the 

exercise by the courts of their power of review of governmental 

decision-making. 



2. 

 

Judicial review of government decision-making has its source 

in the common law of England. The original remedies given by the 

courts with respect to unauthorised governmental action were the 

prerogative writs of the King's Bench. The supervisory powers 

associated with the writs inhered in our courts with the reception in our 

countries of the common law. The Constitution of the Independent State 

of Papua New Guinea expressly acknowledges this. The Commonwealth 

Constitution of Australia provides for the grant of certain of the 

prerogative writs and other remedies as part of the original jurisdiction of 

the High Court of Australia. Constitutional recognition serves to protect 

the supervisory role of the courts and points to this aspect of the 

common law as a constant for both our legal systems. 

This does not mean that the supervisory power of our courts 

to review government action is immune from change. The 

Commonwealth Constitution of Australia was framed upon an 

expectation that the courts would continue to develop the common law 

to meet changing conceptions of justice and the needs of our society. 

The principles stated in the Preamble of the Constitution of the 

Independent State of Papua New Guinea exhort the judiciary to 

'encourage and promote Papua New Guinea ways in defining and 

shaping [its] national sovereignty'.1 
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Since Federation in Australia in 1901 there have been 

developments in the common law relating to judicial review. For a time, 

it seemed that the complex procedures associated with the prerogative 

writs would stifle the development of the common law. Ironically it was 

a statute which provided for a simplified process of review and resulted 

in many cases coming before the courts which led to the High Court 

seeking an organising principle. That principle would confirm and protect 

the role of the courts in determining the limits of governmental power 

and align the common law with the Constitution. 

The history and purpose of judicial review 

As mentioned at the outset, the law of judicial review in 

Australia and in Papua New Guinea has its roots in the jurisdiction and 

practices of the original King's court or Curia Regis in England. Generally 

speaking, in Australia the view is taken that the common law was 

'received'. Other former colonies may regard it as having been imposed. 

But history teaches that it has not been uncommon for new laws or 

legal processes to have an external source rather than resulting from 

internal development. We tend to overlook that the prerogative writs 

had their origin in the courts of William the Conqueror and were 

themselves a result of invasion and settlement.2 

By the end of the 13th century the Curia Regis had been 

divided into two: the 'Common Bench' or 'Court of Common Pleas', and 

the 'King's Bench'.3 The jurisdiction of the King's Bench developed so 

that it came to correct and supervise the decisions of all other courts 

and judges.4 
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Writing in 1768, Blackstone described the King's Bench as 'the 

supreme court of common law in the kingdom'. 5 He said that '[t]he 

jurisdiction of this court is very high and transcendent. It keeps all 

inferior jurisdictions within the bounds of their authority'.6 The means by 

which the King's Bench kept other courts within the limits of their 

jurisdiction and power were the prerogative writs – certiorari, 

prohibition, mandamus and habeas corpus. Although on occasion they 

were issued out of the Court of Common Pleas and Chancery, they were 

pre-eminently issued out of the King's Bench exercising its supervisory 

jurisdiction.7 

The supervisory jurisdiction of the King's Bench over other 

courts came to be extended to the decisions made by administrators. It 

is said that judicial review in an administrative law sense through the 

use of the prerogative writs was seen by the early 17th century.8 They 

began to be used in connection with administrative agencies such as the 

Commissioners of Sewers.9 With the expansion of State functions in 

post-industrial England and the emergence of many statutory bodies and 

administrative agencies, the way was open for the expansion of judicial 

review of government action. 
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Of course the power exercised was not then called 'judicial 

review'. Substantive law principles at that time were expressed in terms 

of procedure and remedies. The courts' power was articulated as being 

the power to grant the prerogative writs. Importantly, this power was 

inherent, coming from the common law developed by the courts, not 

statute.10 The courts saw their role as enforcing the rule of law. The 

prerogative writs came to be a key means by which the King's Bench 

supervised exercises of public power. By means of the prerogative writs 

administrative decisions could be effectively invalidated and actions 

upon those decisions prohibited. And in time the colonial courts in 

Australia came to exercise the power to issue them.  

Judicial review in Australia: the colonial courts 

When the Supreme Courts of the colonies of New South Wales 

and Van Diemens Land were established in 1823, the judges of those 

courts were given the jurisdiction and power of the common law courts 

at Westminster, including the King's Bench.11 This was a momentous 

step for the colonies. Prior to this the colonial courts had no power to 

issue prohibition, certiorari, mandamus or habeas corpus. Now the 

courts were for the first time in a position to impose legal control on the 

institutions which exercised power in and over the respective colonies.12 
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The first Chief Justice of New South Wales, Sir Francis Forbes, 

evidently understood the supervisory jurisdiction to be inherent in the 

creation of superior courts and to reflect constitutional principles of the 

common law. He had no difficulty in asserting authority by way of that 

supervisory jurisdiction over the executive (such as it was at the time).13 

In a notable case some fifteen men had been arrested for cattle stealing 

and detained for many weeks with little action having been taken to 

remand them for trial.14 One of the few trained barristers in the colony 

of the time successfully applied to a court, over which the Chief Justice 

presided, by writ of habeas corpus. The court granted an order for the 

men's discharge. 

Judicial supervision of executive action in Australia has long 

been an important part of the legal and political landscape in Australia. 

In fact, it preceded control of the executive which would be brought 

about constitutionally, through the creation of democratically elected 

legislatures and acceptance of the principle of responsible government. 

Its importance in colonial times continued as the colonies were federated 

as States. The common law methods of judicial review developed 

through the 20th century, but now in a context created by the 

Constitution, although this influence would not be obvious for some 

time. 
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Judicial review and the Constitutions 

In 1972, speaking of the establishment of a Constitutional 

Planning Committee to undertake the drafting of an independent 

Constitution for Papua New Guinea the Chief Minister, then Mr Michael 

Somare, spoke of the idea of a 'home-grown Constitution'.15 By that it 

was meant that the Constitution should not just be adopted from 

another foreign precedent and should not depend on the transfer of 

power from the departing colonial authority.16 

Australia's Constitution was also home-grown. It was framed 

by Australians after many years punctuated by vigorous debate as to 

how to bring together the colonies into one federated State. The 

structure and system of governance was crucial to its successful 

operation as were the institutions it created such as the courts. The 

Constitution separated the branches of government and gave to the 

federal judicial branch the judicial power of the Commonwealth. 
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The framers of our Constitution accorded a special place to the 

judiciary. It gave them the power, and the duty, to assess the validity of 

both legislative and executive acts against relevant constitutional and 

statutory requirements. The statement made by Chief Justice Marshall 

in Marbury v Madison is often cited in judgments in Australia: '[i]t is 

emphatically the province and duty of the judicial department to say 

what the law is'.17 It follows from that statement that it is the duty of 

the courts to declare and enforce the law. In doing so they must from 

time to time determine the limits of the powers of all three branches of 

government. One of the means by which the courts do so is judicial 

review and the remedies associated with it. In these respects, our 

respective constitutions provide similar powers. 

The Commonwealth Constitution entrenches judicial review by 

the High Court in the provision is makes in s 75(v) by which the court 

may make orders of prohibition, mandamus or injunction with respect to 

the conduct of officers of the Commonwealth. The term 'officers of the 

Commonwealth' is understood broadly and includes Ministers. 

Section 75(v) cannot be removed or amended by Parliament. The 

provision has been described as 'a means of assuring to all people 

affected that officers of the Commonwealth obey the law and neither 

exceed nor neglect any jurisdiction which the law confers on them'.18 
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Papua New Guinea's Constitution provides the National Court 

with 'inherent power to review any exercise of judicial authority'.19 More 

relevant for present purposes is s 155(4), which provides that both the 

National Court and the Supreme Court have 'an inherent power to 

make... orders in the nature of prerogative writs and such other orders 

as are necessary to do justice in the circumstances of a particular case'. 

It has been held that the 'other orders' can include injunctions.20 

Undeniably the purpose of judicial review is accountability - to 

subject the executive government to the rule of law. It may be 

understood as an aspect of the rule of law because it operates to 

prevent that branch of government from exceeding its powers. The 

courts of Papua New Guinea and Australia continue the commitment to 

the rule of law which, it will be recalled, informed the processes of the 

King's Bench. 
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Developments in Australia 

For the first eight decades following Federation, the 

prerogative writs and the injunctions in s 75(v) of the Constitution, 

together with declaratory relief, were the principal means by which 

executive decision-making in the Commonwealth could be supervised. 

As late as 1979 it was said by the High Court that '[t]he use of the 

word "prohibition" in s 75(v) imports into [the High Court's] jurisdiction 

the law appertaining to the grant of prohibition by the King's Bench'.21 

Whilst this acknowledged that the common law continued to inform 

these constitutional remedies, it had for some time been observed that 

the practices and procedures associated with the common law remedies 

were 'unwieldy and unnecessary'.22 Even lawyers could not fully 

understand their technicalities. It was evident that the prerogative writs 

procedures could not properly provide for the judicial review of 

administrative action in modern times.  
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In 1971, the Commonwealth Administrative Review 

Committee,23 recommended that there be a comprehensive system of 

administrative law, one which is 'essentially Australian and which is 

specially tailored to meet our own experience, needs and constitutional 

problems'.24 The recommendations of the Committee, and its 

successors,25 eventually led to the creation of the Commonwealth 

Ombudsman, the Federal Court and the enactment of the Administrative 

Decisions (Judicial Review) Act 1977 (Cth) ('ADJR Act'), which 

commenced operation in 1980. The federal court system in Australia 

now had a court and tribunal other than the High Court to whom 

persons could have recourse for judicial review of administrative 

decisions or actions which adversely affected them. Importantly, the 

ADJR Act provided in a simplified form grounds for review and 

remedies. 

Common law principle 

The enactment of the ADJR Act was significant, not the least 

because one of its principal purposes was to facilitate access to the 

courts. But this did not mean that the common law of judicial review 

had become redundant, even if the courts had been slow to develop and 

clarify it. With the growth of administrative law cases coming before the 

courts, the High Court was able to turn its attention to the common law 

rules upon which the statutory grounds were based, such as the 

requirements of procedural fairness, rationality and consideration of 

relevant considerations. 
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What was missing from both the statute and the common law 

was a fundamental or organising principle. It is only by reference to such 

a principle that the courts could more effectively determine the limits of 

governmental decision-making. The answer for Australian courts was 

found in the principle of 'jurisdictional error'. Over time the star of 

jurisdictional error as a basis for judicial review has risen, whilst the 

significance of the statutory regime has declined.26 And it would be this 

principle which would be used to develop a coherent constitutional and 

common law approach to judicial review and the prerogative writs. 

The idea of jurisdictional error is of a decision which is 'made 

outside jurisdiction' or as 'wanting in authority'.27 It would later be said 

by the High Court that a decision that involves jurisdictional error is one 

that lacks legal foundation and is properly regarded, in law, as no 

decision at all.28 The idea of jurisdictional error can be seen in early 

decisions of the High Court of Australia, although the ubiquity of the 

contemporary label is more recent. The idea had been conveyed in 

decisions as early as 1914 by expressions such as 'wrongful assumption 

of jurisdiction' and 'proceeding without or in excess of jurisdiction',29 

although the early cases did not have the constitutional context which 

jurisdictional error came to have. The adoption of jurisdictional error as 

the governing principle for judicial review was a distinctly Australian 

approach which differed from English law. 
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In decisions in the 1990s,30 the concept of jurisdictional error 

could be seen in the refusal to follow the approach of the English 

courts,31 and in the language of jurisdictional error, both implicit and 

express. In the course of these decisions, which confirmed the centrality 

of the principle, two key features were identified. First, the principle 

served to confirm the role of the courts in determining the limits of a 

decision-maker's powers and, second, the jurisdiction of the court went 

no further.32 Both these features are grounded in the notions of the 

separation of judicial power and the rule of law. 

The constitutional writs 

The conception of the common law supervisory power of 

judicial review, framed around jurisdictional error, then informed the 

writs provided for in the Constitution. In a case in 2000,33 it was 

accepted that the writs would only be applied to cure jurisdiction errors. 

It was also accepted that a failure to afford procedural fairness 

constituted such an error. The effect of this and other decisions was 

that the common law of judicial review and the soon to be called 

'constitutional writs' were now more closely aligned. They were 

founded on the same principles, having the features earlier referred to. 
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The constitutional writs had the advantage that they were 

constitutionally entrenched. The High Court's power to provide relief 

from decisions of officers of the Commonwealth which were tainted by 

jurisdictional error could not be ousted by legislation. This was made 

clear when amendments to the Migration Act in 2001 included a 

provision which purported to insulate decisions and put them beyond the 

reach of the prerogative or constitutional writs.34 The Court read the 

provision as applying only to decisions not affected by jurisdictional 

error.35 

Papua New Guinea's Constitution and judicial review 

The Constitution of the Independent State of Papua New 

Guinea in its Preamble points the way to the development of a 

distinctively PNG approach to law and governance. The former Chief 

Justice, Sir Arnold K Amet, expressed the view that some of the goals 

expressed in the Preamble 'direct state instrumentalities including the 

judiciary to encourage and promote Papua New Guinean ways in 

defining and shaping our national sovereignty'.36 And he said that, as a 

body of law, administrative law is intended to ensure 'just and honest 

government'.37 

Like Australia, Papua New Guinea inherited the common law. 

The historical powers to which the common law provided such as 

judicial review are acknowledged constitutionally to inhere in the courts. 

It is expected that the courts will develop that body of law consistently 

with the Constitution and in accordance with the demands of the PNG 

society. 
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Conclusion 

In 1993, Sir Buri Kidu remarked on the role the rule of law has 

had in driving legal thought in the South Pacific.38 Its continuing 

importance being 'symbolized by the homegrown constitutions adopted' 

throughout the region. He continued:  

'To safeguard the freedoms and rights enshrined in 

these constitutions, the constitutions have been made the 

supreme law of the land, and the courts have been 

empowered to uphold the supremacy of the constitution.'39 

Each of our countries has the important legacy of the old 

common law prerogative writs. What remains of them is the essential 

idea of an independent judiciary which has a duty to declare the law and 

determine the limits of governmental power. This is a reflection of the 

rule of law to which our countries strive to be faithful. 

The old writs now have a constitutional context so that their 

fundamental principles are entrenched. As Sir Buri noted, it is for the 

courts, empowered to uphold the supremacy of their constitution, to 

develop the processes and remedies by which this jurisdiction can 

provide the clearest guidance and protection from unauthorised 

governmental action. 
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